ABATEMENT. 
See WILLS, °}. 





ACCOUNT. 


See Costs. 1. 





ACTION. 
See JOINDER OF ACTIONS. 1. 
PARTIES, 7. 


ACTLON TO RECOVER LAND, 

1, Ina case of lappage, where the party having the junior grant is 
not in the actual possession of the /ocus in quo, it is not error 
for the Judge to withdraw the case from the jury and decide it 
himself. Me Allister v. Devane, 57. 


But if the claimant under the senior grant is driven to show 


actual possession, an issue of fact is raised which must be sub- 


mitted to the jury. Lhid. 

Where one in possession under a claim of title accepts a release 
of the right of another having an adverse claim, he does not come 
into possession under the release, and it works no estoppel. 
lbid, 

The only effect ofa conveyance to A of easements to which his 
land is servient is to extinguish the dominant rights, Jbéd. 

A call for the line of another tract ofland is **a natural bounda- 
ry” and controls course and distance. Graybeal vy. Powers, 66, 
Such a call excludes the question, whether marked lines and cor- 
ners not called for can control course and distance. Ji. 

In running the call, the line must be run straight so as to strike 
the line called for, making as sniall a departure as may be from 
the course and distance called for in the grant. /bid, 

Where there are two lines answering the call, the jury in deter- 
mining which is meant, may consider the circumstance that lines 
were run by the surveyor and corners made at the time of the 
survey, leading to one ofthem, /hid. 
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9. Marked line trees and corners not called for may control an ob- 
vious mistake in regard to course, but distance must be run un- 
less controlled by a natural boundary. /bid. 

10. The terms of a written instrument cannot be varied by parol evi- 
dence ; the only exception is made in questions of boundary 
where there being no natural boundary called for, parol evidence 
corroborated by natural evidence of trees marked at the time. 
although not called for, is allowed to correct or explain a mistake 
in the courses of agrant. /béd. 

11. Possession of land retained by a grantor not indebted, is evidence 
either that hedid not execute the allegeddeed inconsistent with 
such possession, or that if he did, it was upon a secret trust for 
himself. ates v. Yates, 142. 

12. When the fact of possession of land is competent evidence, any 
acts or declarations of the possessor are also competent as char- 
acterizing his possession. /hid, 

13. In an action for the recovery of real estate, where the plaintatl 

claims under a purchase at execution sale, evidence that a levy 

was made by the Sheriff under a (fi. fv. after its return day, is 

competent. Maynard v. Moore, 158. 

14. In anaction to recover real estate, where the defendant sets up 
legal defences and also an equitable counter-claim, it is proper to 
postpone the consideration of the latter until the former a.¢ dis- 
posed of. /hid. 

16, If, in an action for the recovery of real estate in which a third 
person claiming as landlord of the defendant has been made a 
party defendant, judgment is taken against the tenant defendant 
and he is evicted, he is entitled to be restored to possession untib 
the determination of the controversy between the plaintiff and the 
interpleading defendant, Rollins v. Bishop, 268, 

See BouNDARY, 1. 
JOINDER OF ACTIONS, I. 
PARTIES, |, 4, 
PRACTICE, 18, 
TRUSTS AND TRUSTEES, 2, 3. 


ADMINISTRATORS. 
See EXECUTORS AND ADMINISTRATORS. 


ADVANCEMENT. 
1, Where a parent conveyed to his child by a deed of gift certain 
personal property, the deed setting out that it was ‘an absolute 
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gift and intended as anadvancement and was not to be accounted 
for in the distribution of his estate,’’ and afterwards died intes- 
tate; Held, that the value ofsaid property is not to be account- 

, ed for as an advancement in the distribution of the parent’s es- 
tate. James v. James, 331. 


2. Whether a gift by a parent is an ‘‘advancement”’ or not depends 


uponjthe intention of the parent at the time the gift is made. 
Bradsher v. Cannady, 445. 


3. <A gift, absolute when it is made, cannot be converted into an ad- 
vancement by any subsequent statement of a wish to that effect 
by the parent, short ofa legally executed will. bid. 


4. Asageneral rule money expended in the education of a child is 
presumed not to be an ‘‘advancement.”’ Ibid. 


AFFIDAVIT. 
See ATTACHMENT, 4. 





AGENT AND PRINCIPAL. 
See BANKS, 4, 5. 


AGRICULTURALSUPPLIES 
See CONTRACT, 1, 2. 


AMENDMENT. 
1. An amendment ofa record of a Court must be made in the Court 
where the record was originally made. Adams v. Reeves, 412. 
2. Ina motionto amend the records of a Court the facts found by 
His Honor below are conclusive upon this Court. Murrill v. 
Humphrey, 414. 
Upon such motion strict proof will be required, particularly when 
the rights of minors are involved, /bi/, 


t 


See PLEADING, 2. 


ANSWER. 
See PLEADING, 1. 


APPEAL. 
See LANDLORD AND TENANT, 4. 
PARTIES, 3. 
PRACTICE, 5. 
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APPRENTICE. 


See MASTER AND SERVANT, 5, 6. 


ASSAULT AND BATTERY. 


See INDICTMENT, |. 
RAPE, 2. 
TUWNS AND CITIES. 2. 


ARBITRATION AND AWARD. 


1, In an arbitration when the claims and evidence of both parties 
have been presented, it is not necessary to notify the parties of 
the time when the arbitrators will meet and dispose of the case. 
Zell vy. Johnston, 302. 


2. Ifthe decision of a question submitted toarbitrators involves the 
decision of another question not submitted, their decision of the 
latter is not error. bid, 


3. <A reference of an action or controversy to arbitrators by an At- 
torney, although without the knowledge or authority ofhis client, 
is binding upon the client. Morris v. Grier, 410. 


ARREST AND BAIL. 


1. A non-resident Notary Public has no authority to take an affi- 
davit to be used in the Courts of this State. (Bat. Rev. ch. 76. 
Benedict, Hall & Co. v, Hall, 113. 

2. But where an order of arrest was made upon such affidavit, anda 
counter affidavit was filed by the defendant, and a supplemental 
one by the plaintiff which was duly verified; Held, That the 
Judge below erred in vacating the order. Ibid. 


3. A defendant cannot be arrested under C, C. P. § 149, (sub. sec. 4) 
unless he has been guilty of fraud in contracting the debt for 
which the action is brought. Therefore, when one partner in a 
firm obtains credit by false representations, the other partner is 
not liable to arrest. McNeely & Walton v. Haynes § Co., 122- 


ASSAULT. 
See INDICTMENT, 1. 


ASSIGNMENT. 


See EVIDENCE, 3. 
VENDOR AND VENDEE, 1. 











ATTACHMENT. 


1. Ina proceeding by attachment, where the order for publication 
was for four weeks instead of six, and no order was made to de- 
posit a copy of the summons and complaint in the post-office di- 
rected to the defendant nor was such deposit made, the attach- 
ment should be vacated. Burwell v. Lafferty, 383. 

2. Where an attachment against A is levied upon the goods of B 

which being perishable are sold by the Sheriff, and B interpleads. 

in the action and recovers judgment. Held ; that the costs and 
expenses of the attachment, sale. &c., are not properly chargeable 

against the fund arising from such sale. /daywood v. Hardie 384. 

8. In such case, after the death of B, the Sheriff is not a competent 
witness as to any communication made to him by B. Ibid. 

4. In proceedings in attachment, an affidavit which sets out; ‘ Ist. 
That the defendant is indebted, &c. 2nd. Thatthe defendaut has 
departed from this State with intent, as affiant is informed and 
believes, to avoid the service of summons,” is sufficient. Hess, 
Rogers & Co. v. Brower, 428. 


ATTORNEY. 
See ARBITRATION AND AWARD. °). 
EVIDENCE, 3. 
PARTIES, 7. 


BAILMENT. 
See CLAIM AND DELIVERY, 1. 


BANKRUPTCY. 
See PLEADING, 3. 


BANKS. 

1. When a bank receives a check for collection and retains it for 
four days without presenting it for payment or making any effort 
for its collection or giving any notice to the depositor of its non- 
payment, the bank is liable if loss thereby ensues. Bank of 
New Hanover v. Kenan, 340. 

2. In such cases a promise thereafter made by the depositor to pay 
to the bank the amount due by reason of the loss, is nudum 
pactum, Ibid, 

3. When paper is placed in the hands of a bank for collection, the 


bank must take the necessary steps to secure its prompt pay- 
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BOND. 
1. 


4 


ment by presentation at maturity. If it is not paid, the bank, in 
order to fix the liability of the drawer, must have it protested 
and due notice of its dishonor given to the depositor. If it is not 
presented, the fact that if it had been presented it would not 
have been paid, does not excuse the liability of the bank. Jbid. 


When one voluntarily assumes an agency or trust to manage the 
interests of another, such agent will not be allowed to sacrifice 
the interests of his principal to his own ; Therefore, when a bank 
received a check upon itself for collection, being at the same 
time a large creditor of the drawer, and failed without excuse tu 
notify the depositor of the non-payment of the check; Held, to 
be in law, negligence. J bid, 


In such case the bank made the check its own and is fixed with 
its fullamount J bid. 


See TRUSTS AND TRUSTEES, 4. 


BEQUESTS. 
See WILLS, 3. 


Where certain tenants in common entered into an obligation 
binding ‘themselves in this bond to resist by law any claim that 
may be set up by the heirs of Jno. M. Wilson, and in case of a 
law suit each is to bear his or her proportionate share,’’ and 
afterwards the land is sold for partition and the purchaser (one 
of the tenants in common and a party to the obligation) is com- 
pelled to pay a certain sum for said Jno. M. Wilson's interest in 
the land; /eld, that the obligation is not an indemnity so as to 
entitle the purchaser to reimbursement from the other parties 
thereto, but is simply an agreement to resist any claim that 
might be set up by Jno. M. Wilson's heirs. Wilson v. Sandi- 
fer, 347. . 
Municipal bonds unpaid at maturity are dishonored like other 
commercial paper, and a purchaser after maturity holds them 
subject to all defects which would invalidate them in the hands of 
the original holder. Belo v. Com’rs of Forsythe, 489. 


In an action against a municipal corporation upon a bond issued 
by it, by a purchaser for value without notice, the plaintiff need 
only show a power in the corporate body to issue the bond. J bid. 
If a municipal corporation has the power to issue bonds upon 
certain conditions precedent, and such bonds are issued, the 
presumption is that the conditions were complied with and the 
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6. 


bonds are prima facie valid. The corporation, however, can 
show the contrary, unless it is estopped by its own acts from so 
doing. Jlbid. 

When authority to issue municipal bonds upon the performance 
of certain conditions ‘precedent, is conferred by statute upon a 
particular tribunal, such tribunal has the sole power to determine 
the fact whether the conditions have been performed or not. Ibid. 


In an action by a bona fide purchaser for value against a County 
upon a bond issued by the former County Court of such County 
under an Act of the Legislature, the records of such Court are 
conclusive upon the County. The recitals in the bond are also 
conclusive upon the County and constitute an estoppel in pais. 
Ibid, 


A tax payer, for sufficient cause, can intervene in apt time and 
enjoin the issuing of municipal bonds, but this must be done be- 
fore the bonds are issued and negotiated and pass into circulation 
as commercial securities. Jbid. 


See CLERK OF SUPERIOR CowuRT, 1, 2. 


BOUNDARY. 


Although natural boundaries control course and distance and re- 
quire a straight line from one corner to another, yet where the 
grant has such ether description by natural boundaries (as the 
boundary of an island) as to require a departure from a straight 
line, the latter will control. Clarke v. Wagner, 463. 


See ACTION TO RECOVER LAND, 6, 6, 7, 8, 9, 10. 


BREACH OF OFFICIAL BOND. 


See CLERK OF SUPERIOR CowuRT, 2. 


BRIDGES. 


See CouNTY COMMISSIONERS, 2, 3. 


NEGLIGENCE, 2. 


BURGLARY. 


1, 


2. 





The dower or homestead interest of a wife in the real estate of 


her husband is a mere right which may never vest ; not an estate; 
Therefore, in an indictment for burglary for breaking into A’s 
house, it is proper to charge that the house is the property of A 
alone. State v. Wincroft, 38. 


While a husband and wife live together, the husband has a special 
property as bailee in the wife’s separate personal estate, which 
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is in common use by them; 7’ herefore, in an indictment for bur- 
glary where a certain quilt, proved to have been stolen, was the 
separate property of A’s wife and was charged in the indictment 
as the property of A; Held, not to be error. J bid. 


3. While a husband and wife live together, the husband has a special 
property as bailee in the wife’s separate personal property which 
is in common use by them ; 7’ herefore, in an indictment for bur- 
glary, where certain goods alleged to have been stolen, were the 
separate property of A’s wife, and were charged in the indict- 
ment as the property of A; Held, not to be error. State v. Mat- 
thews, 41. 


CANVASS OF VOTES. 
See ELECTIONS. 


CAVEAT EMPTOR. 


See CONTRACT, 6. 
INDICTMENT, 6. 


CERTIFICATE OF DEPOSIT. 
See NEGOTIABLE INSTRUMENTS, 1, 2, 3. 


CHALLENGE TO JURY. 
See PRACTICE, 17. 


CHECK. 
See BANKs, 1, 3, 4, 5, 


CITIES. 
See TOWNS AND CITIES. 


CLAIM AGAINST THE STATE. 
See CONTRACT, 7. 


CLAIM AND DELIVERY. 


One in the rightful possession of property as bailee can maintain 
an action ofclaim and delivery against a wrong-doer depriving 
him of possession ; Therefore, where the plaintiff was in posses- 
sion of a mule under an agreement with the owner either to pay 
him $30 at the end of the year as the hire of the mule, or $110 and 
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acquire an absolute ownership thereof; Held, that the plaintiff 
was entitled to recover in an action against the defendants for 
converting the mule. Hopper v. Miller, 402. 


CLERK OF THE SUPERIOR COURT. 


1. A Clerk of the Superior Court, appointed to sell real estate in a 
proceeding for partition, acts in his official capacity, even though 
he is not designated as Clerk, in the order of appointment. Coz 
v. Blair, 78. 

2. The loss of money collected by him, in pursuance thereof, by be- 
ing stolen from a safe in which it was deposited, is an official de- 
fault and breach of bond, for which his sureties are liable. bid, 





COMMERCIAL PAPER. 


See Banks, 1, 2, 3. 
BonpD, 2. 


COMMISSIONERS. 


See CouNTY COMMISSIONERS. 
TOWNS AND CITIES. 


CONFEDERATE CURRENCY. 
See CONTRACT, 9, 13, 14. 
CONFESSIONS. 
See EVIDENCE, 7. 


CONSIDERATION. 
See CONTRACT, 5, 11, 13. 


CONSTABLE. 
See INDICTMENT, 4, 5. 





CONSTITUTION, 


See DRAINING LAND. 
STATUTE. 
TOWNS AND CITIEs, 13, 14. 
TRIAL, 3. 


CONSTRUCTION OF CONTRACTS. 
See CONTRACTS. 
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CONTINGENT REMAINDER. 


See PRACTICE, 25. 


CONTRACT. 


1. 


5. 


10, 


Where A furnished supplies to a cropper of B, upon a promise by 
B to pay for the same, and afterwards B took into his possession 
cotton belonging to the cropper and sufficient to pay A’s account, 
and thereafter promised to pay the same; Held, that B is liable 
to A upon the latter promises’ Threadgill v. McLendon, 24. 


In such case the latter promise was not made by B as surety for 
the cropper, but for himself, because the fund out of which the 
debt was to be paid was in his hand. Ibid. 


Upon the cancellation of an executory contract concerning the 
sale of land, the law implies a promise on the part of the bar- 
gainor to repay such amounts as may have been paid to him as 
part of the purchase money. Beaman vy. Simmons, 43. 


Where representations are made by one party to a contract, which 
may be reasonably relied on by the other, and those representa- 
tions are false and fraudulent and cause injury to the party rely- 
ing on them, he is entitled to relief. Hill vy. Brower, 124. 


Where the quantity of land represented is the inducement to the 
purchase, and there is fraud in the sale, it vitiates the whole 
contract and is sufficient ground for setting aside the sale. Ibid. 


The maxim of caveat emptor does not apply in cases where there 
is actual fraud. Ibid. 

The repeal of a statute under which a contract has been made 
between the plaintiff and the State, in no way affects the plaintiff's 
rights under the contract. Clements vy. The State, 199. 


A Court of Equity will not permit the enforcement of a usurious 
contract, but when called upon by the borrower for assistance 
will compel him todo equity by paying the principal money with 
legal interest, Beard v. Bingham, 285, 

Where A was indebted to C by note dated September, 1860, and 
Bin 1863 by agreement with A executed his note to C, ante-da- 
ted as of the date of the original note and in substitution there- 
for ; Held, that it was not subject to the scale of depreciation, &c. 
Boykin v. Barnes, 318. 


One who maliciously persuades another to break a contract with 
a third person is liable to such person for damages; Therefore, 
in an action for damages where the plaintiff had made a contract 
with a Rail Road Company of which the defendant was President 
and Superintendent, which contract the defendant maliciously and 
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11. 


12, 


13. 


14, 


in order to injure the plaintiff, refused to complete. Held, that 
the plaintiff is entitled torecover. Jones v. Stanley, 355. 

Where a store-keeper (under the U. S. Revenue Laws) in charge 
of a distillery belonging to A, promised to give A a certain sum 
per month as long as he “continued to carry on a distillery ;” 
Held, in an action by A upon the promise, that the contract was 
against the policy of the law and A was not entitled to recover. 
Caton v. Stewart, 357. 


What is meant by the word ‘dollar’ ina note can be shown by 
parol evidence. Bryan y. Harrison, 360. 


On the trial of an action brought upon a bond dated August 19th, 
1864, and payable six months after date and expressed ‘‘to be 
paid in current funds when called for,” it is not competent to 
prove that there was an agreement at the time the bond was exe- 
cuted that it was not to be paid in Confederate money. Davis 
v. Glenn, 427. 


Where a note was given February 4th, 1865, payable twelve 
months after date, ‘tin the common currency of the country, that 
which will pay tax ;’’ Held, that the Legislative scale did not ap- 
ply and that the note was solvable in United States currency. 
Johnson v. Miller, 439 


See BANKS, 2. 
BonD, 1, 2, 3, 4, 5, 6. 
CouNTY COMMISSIONERS, 6. 
EVIDENCE, 8. 
NEGOTIABLE INSTRUMENTS. 
PARTNERSHIP, 2. 
SURETY AND PRINCIPAL. 1, 2. 
Usury, 1. 
VENDOR AND VENDEE, 1, 2. 


CONVEYANCE. 


See DEEDS. 


CONVICTION. 


The term ‘‘Conviction”’ in Art. IIT, § 6, of the Constitution de 
notes a verdict of guilty rendered by a jury; Therefore, when 
the defendant, after verdict and judgment in the Court below, 
appealed to this Court and pending such appeal was pardoned by 
the Governor ; Held, that such pardon is authorized by the Con- 
stitution and is valid. State v. Alexander, 231. 

















Ne part of the costs of an action can be taxed against the party 
recovering judgment. Therefore, when the plairtiffs recovered 
judgment in the Court below and it was ordered that an allow- 
ance be made tothe Clerk for stating an account, one half to be 
paid by the plaintiffs and the other half by the defendants ; Held, 
to be error. Wall v. Covington, 150. 


In a proceeding to make real estate assets, where the defendants 
set up title to the land in controversy which issue is found 
against them; Held, that the costs of the proceeding (except 
those of filing the petition) are properly taxable against the de- 
fendants. Noble v. Koonce, 405. 


See ATTACHMENT, 2. 


PRACTICE, 4, 24. 
WITNESS, 3. 


COUNTY. 


See Jurors, 4. 


NEGLIGENCE, 1, 2. 
WITNEss, 3. 


COUNTY COMMISSIONERS. 
1. 





The Board of Commissioners of a County are entrusted with the 
duty and power of deciding what are necessary County expenses. 
Satterthwaite v. Com’rs. of Beaufort, 153. 


Repairing and building bridges are a part of the necessary expen- 
ses of a County. Ibid. 

When an Act authorizing the erection of a private toll-bridge 
‘prohibits the establishment of any other toll-bridge or any ferry 
within three miles, &c.,”’ it is necessary that the owner of such 
toll-bridge shall be made a party to an action invelving the right 
of the County to establish a free bridge within the prohibited dis- 
tance, before the determination of the action. Ibid. 


Under the statute (Bat. Rev., ch. 27, § 8,) there is no grade 


among the duties and powers of County Commissioners, and no 
preference is given to one over another. Long v. Com’rs. of 
Richmond, 273. 


A Court has no power to interfere with the domestic administra- 
tion of the affairs of a County so long as the Board of Commis- 
sioners act infra vires ; Therefore, where it was alleged that a 
Board of Commissioners had not levied a sufficient tax to defray 
the ordinary expenses of the County, including the support of 
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the poor, on account of the levy of a tax to pay for repairing the 
Court House ; Held to be no ground for interference by the 


Courts. Ibid. 
6. It is not fraudulent for a Board of County Commissioners to 
~ superadd their personal credit tothe credit of the County in a con- 
, traet concerning the necessary expenses of the County. bid. 


See Exectrons, 1. 
PRACTICE, 3, 4. 
, TAXATION, 1, 3, 4, 5. 


COUNTY COURT OF GRANVILLE. 
| See ParTITION, 2. 


COVENANTS. 


A grantee who accepts a deed poll containing covenants or con- 
ditions to be performed by him as the consideration of the same, 
becomes bound for their performance although he does not exe- 
cute the deed asa party. The assignee of such grantee is like- 
wise bound. Maynard vy. Moore, 158. 


See WARRANTY, 1, 2. 


CRIMINAL PROCEDURE. 


See INDICTMENT. 
JUSTICES OF THE PEACE. 


CROPPER. 
See ConTRACT, 1, 2. 


“CURRENT FUNDS.” 
See Contract, 13. 





DAMAGES. 
See Contract, 10. 
EVIDENCE, 12. 
MASTER AND SERVANT, 8. 
SLANDER, 1, 2, 3. i 
WARRANTY, 1, 2. 





DEED. 

1. A deed of gift made by a husband (who dies intestate) with in- 
tent to defeat the right of his wife to a distributive share of his 
personal estate is not void. James v. James, 331. 


— 
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3. A deed executed and delivered but never registered does not pass 
the legal estate ; Therefore, where A purchased and obtained a 
deed in fee to real estate, which was never registered and there- 
after the grantor at A’s request executed and delivered a deed in 
fee to A’s wife for the same land, which deed was duly register- 
ed, (A having other property fully sufficient to satisfy all his then 
creditors) ; Held, that A’s wife acquired an absolute estate in 

the land. Hare v. Jernigan, 471. 
See ADVANCEMENT, 1. 

CovENANTS, 1, 

DESCRIPTION OF LAND, 1. 

EvIDENCE, 2, 10. 

MORTGAGE. 

WARRANTY, 1, 2. 


DEMURRER. 
See Practice, 10. 


DESCRIPTION OF LAND. 


‘‘That John Brown, the ancestor of the petitioners died seized 
and possessed of a tract of land in said County of Guilford, on 
the waters of ‘Stinking Quarter’ adjoining the lands of - 


is not so defective a description that it may not be possible to 
identify with certainty the land meant. Brown v. Coble, 391. 





DISCRETIONARY POWER. 
See PRACTICE, 24. 


DISSENTING OPINIONS. 


See Moore v. Jones, 182, READE, J. 
Pool vy. Trexler, 297, Bynum, J. 
State v. Alexander, 231, PEARSON, C. J. 
‘© * Heaton, 240-241, PEARSON, C. J. 
“ %* Ross, 242, READE and Bynum, J J. 
“*  ** Teeter, 239, PEARSON, C. J. 


DIVERTING WATER. 
See EvipENCcE, 12. 


DIVIDENDS. 
See Sratuts, 1, 2. 
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DIVORCE. 

1. Under the language of the statute (Bat. Rev. ch. 37, §5,) the 
Courts, in actions fordivorce a mensa et thoro, are to deal with 
and determine each particular case upon its own peculiar circum- 
stances. Taylor v. Taylor, 438, 


iw 
. 


In such action, where the evidence showed that the defendant had 
repeatedly threatened to chastise the feme plaintiff and had 
boasted of having done so; that bruises were found upon her 
person inflicted by him ; that she offered to return and live with 
him if he would agree not to whip her, which offer he declined 
&e. ; Held, that the facts constituted a case of such indignities 
to the person as torender her ‘‘condition intolerable and life bur- 
densome”’ and to entitle her toa divorce. /bid. 


DOMICIL. 
See MARRIAGE, 2. 


“DOLLAR.” 
See CONTRACT, 12. 


* 


DOWER RIGHT. 


Seo BuRGLARY, 1. 
PRACTICE, 18. 


DRAINING LAND. 


The Act concerning ‘‘Draining wet lands’’ (Battle's Revisal ch. 
39) is constitutional. Pool v. Trexler, 297. 


EASEMENTS. 
See ACTION TO RECOVER LAND, 4. 


EJECTMENT. 
See Action To RECOVER LAND. 


ELECTIONS. 
A Board of County Commissioners in canvassing the votes cast in 
an election, have no right to go behind the returns sent up by the 
Judges of Election from the respective Townships of the County. 
Moore v. Jones, 182. 


See PRACTICE, 2. 
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ENDORSEMENT. 
See EVIDENCE, 9, 11. 


ENTRY. 
No estate or interest in land is acquired by an entry; only aright 
of preference. So where A and B enter land jointly and after- 
wards B declines to take out a grant from the State and A takes 
out one in his own name, paying the purchase money therefor ; 
Held, that B has no estate in the land. Hall y. Hollifield, 476. 


ESTOPPEL. 


See Bonn, 6. 
PRACTICE, 22. 


EVIDENCE. 

1. One who has been in business as a Clerk and also been Clerk of 
Court and Sheriff, and who testifies that he has been frequently 
called on to examine signatures, is a competent witness as an ex- 
pert in the matter of handwriting. Yatesy Yates, 142. 


2. Where on the trial below such witness was permitted to compare 
the signature of a subscribing witness to an alleged deed, with the 
signature of such subscribing witness to a deposition admitted to 
be genuine, and there upon testified that the signature to the dec«! 
was not genuine. Held, notto beerror. Ibid. 


3. The rule that a written contract cannot be contradicted, added to 
or taken from by parol evidence, does not apply to every writing; 
Therefore, when the defendant as attorney for the plaintiff had 
given A a written assignment of a judgment in favor of the plain- 
tiff for an expressed consideration; Held, That parol evidence 
was admissible to show the circumstances under which the as- 
signment was made and the actual consideration received by the 
defendant. Wade v Carter, 171. 

4. When the point in issue is the legitimacy of a child, evidence 
offered to prove the bad character of the mother for chastity du- 
ring the life time ofthe husband and before the birth of the child 
is incompetent. But evidence offered to show her bad character 
for truth is competent. Warlick vy. White, 175. 


5. In the trial of an action involving the legitimacy ofa child, who is 
alleged to be of mixed blood, it is not improper to exhibit such 
child to the jury. bid. 

6. Where a defendant in a criminal action introduces evidence as to 
his good character, the right of reply of the State is limited to evi- 
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10. 


11. 


12, 


dence of general reputation and does not extend to rumors in re- 
gard to a particular matter. Therefore, where upon,a trial for 
rape the defendant introduced evidence as to character, and a 
witness for the state was permitted to testify that there was a 
general rumor in the neighborhood of his (defendant’s) running 
after one certain white woman; Held tobeerror. Statev. Laz- 
ton, 216. 

Where the defendant, a negro, was arrested in the night by a 
Deputy Sheriff and three other white men, the party being short- 
ly after joined by other white men, and while on the way to the 
Magistrate, the defendant made certain confessions, ‘‘no threats 
or promises or violence’ to him having been offered, such con- 
fessions are admissible in evidence. State v. Houston, 256. 


Parol evidence is inadmissible to vary a written contract. Wilson 
v. Sandifer, 347. 

In an action by an endorsee against the payers of a promissory 
note, wherein A (who in an action of attachment against the pay- 
ee and endorser had garnisheed the payers) had made himselfa 
party defendant and alleged a want of consideration in the en- 
dorsement; Held, that a letter from the payee to the payers, 
claiming the money due on thenote and demanding payment of 
the same, was not admissible in evidence. Meadows v. Cozart, 
450. 

The date of adeed or other writing is prima facie evidence of 
the time of its execution. Ibid. 


The possession and production in evidence of a negotiable note by 
an endorsee imports that he acquired it bona fide for full value 
before maturity and without notice ofany fact impeaching its va- 
lidity. But when it is shown that there was fraud or illegality 
in the transfer the holder is called on to rebut the presumption 
by proving an adequate consideration. bid. 


In an action for damages against a Canal Company for diverting 
water from plaintiff’s mill by cutting a ditch which drained a 
swamp from which the supply of water was obtained, it is neces- 
sary for the plaintiff to show that his mill was in use before the 
charter ofthe defendant Company was granted. Williamson vy. 
Canal Co., 478. 


See ACTION TO RECOVER LAND, 10, 1], 12. 


CONTRACT, 12, 13. 
DIVORCE, 2. 

JUDGE’sS CHARGE, 2, 6. 
LARCENY, 1, 2, 3. 
SLANDER, 3. 

TOWNS AND CITIES, 6. 
Usury, 2. 
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EXECUTION. 
See LIEN, 1. 


EXECUTION SALE, 


A Sheriff who makes a sale under execution and the purchase 
money is not paid, is not obliged to re-sell immediately, but may 
give the purchaser time in which to pay the purchase money, if 
neither party to the execution objects or complains. Maynard 
v. Moore, 158. 
See HOMESTEAD, 3. 

JUDGMENT, 7. 

PRACTICE, 14. 

PURCHASER, 1, 2, 3. 

TRUSTS AND TRUSTEES, 1. 


EXPERT. 
See EVIDENCE, 1, 2. 


EXECUTORS AND ADMINISTRATORS. 

1, An administrator is not liable as such, for money received by him 
upon a claim which had been placed in the hands of his intestate 
for collection. Com’rs. of Alamance v. Blair, 136. 

2. Where an administrator loans money belonging to the estate of 
his intestate to the husband of one of the next of kin, and takes 
a note with the understanding that it is to be accepted as part of 
his wife’s distributive share on final settlement; Held, that there 
is no presumption of law that the transaction is fraudulent. 
Moye v. Petway, 327. 

3. Inanaction against an administrator for an account and settle- 
ment where no final account appears to have been had, it is the 
intendment of the law that no final judgment or decree was ever 
rendered in such action. Lansdell vy. Winstead, 566, 


4. Anaction brought by an administrator d. b. n. againsta surety 
on the bond of a former administrator d. b. n. of the same estate 
for assets wasted by him, is properly brought in the name of the 
last administrator. The next of kin cannot call for an account 
and settlement without having an administrator before the Court. 
Ibid. 

See PRACTICE, 6, 12, 13. 
SPECIAL PROCEEDINGS, 1, 2. 
WILLS, 1, 2. 
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FALSE PRETENCE. 
See INDICTMENT, 6. 


FEIGNED ISSUE. 
See PRACTICE, 21. 


FI. FA. 


See ACrion TO RECOVER LAND, 13. 
LIEN, |. 


FORGERY. 
See PRACTICE, 22. 


FORNICATION AND ADULTERY, 
In an indictment for fornication and adultery where the feme 
defendant (a white woman) left this State for the purpose of eva- 
ding its laws in consummating a marriage with her co-defendant 
(a negro) but with no intent to return, and afterwards both of 
them came to this State to reside ; //eld, that the defendants were 
not guilty. State v. Ross, 242. 
See MARRIAGE, }. 
WITNEss, 2. 


FRAUD. 
See ARREST AND BAIL, 3. 
CONTRACT, 4, 5, 6. 
EVIDENCE, 11. 
EXECUTORS AND ADMINISTRATORS. 
MORTGAGE, 4, 5. 
PURCHASER, 1, 2, 3. 


te 


GIFT. 
See ADVANCEMENTS, I, 2, 3, 4. 
DEED, 1. 


GRANT. 
When a grant is fora particular purpose only, the conversion to 
another and dilferent use is forbidden by a necessary implication. 
R.& D. R. BR. Co. ¥. Com'rs. of Alamaner, 212, 
See ENTRY, |. 
TRUSTS AND TRUSTEES, 2, 3. 


3+ 
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GUARDIAN AND WARD. 


See PARTIES, 5 


HOMESTEAD. 


1, Under Bat. Rev. ch. 55, § 20, the application for a re-assessment 
of a homestead by the Township Board of Trustees must be made 
before the sale of the excess by the Sheriff. J/eptinstall v. Per- 
ry, 190, 

2. The Homestead Laws of North Carolina apply to pre-existing 
contracts and are not unconstitutional. Barrett y. Richardson, 
429, 

3. Where land is sold at execution sale ‘‘subject to homestead,** the 
purchaser buys subject to that exception. bid. 











4. A husband who by parol waives his homestead and by assurances 
and representations that he never intends toclaim his homestead, 
induces another to purchase the same, is not thereby estopped 
from afterwards asserting his claim thereto. Littlejohn vy, Eger- 
ton, 468. 


See LIEN, 1. 





f10 MICIDE, 
See MURDER, 1. 


HUSBAND AND WIFE. 


See BurG1 ARY, 1, 2, 3. 
DEED, 1. 
MARRIAGE, 1, 2, 3. 


ILLEGALITY OF CONSIDERATION, 
See CONTRACT, 7. 


INDICTMENT. 

1. In an indictment charging a prisoner with an assault on a peace 
officer, the official character of the assailed need not be averred. 
State v. Belk, 10. 

Where A claimed title to a cultivated field in possession of B and 
removed the fence therefrom ; Z/eld, to be indictable. ‘Bat. Rey. 
ch. 32, § 93.) State vy. Hovis, 117. 


3. <A constable who neglects or refuses to execute criminal process 


bo 
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lawfully issued and placed in his hands, is indictable under § 107, 
ch, 32, Bat. Rev. State v. Furguson, 197. 


4. A constable is a ministerial officer and cannot inquire into the 
basis or regularity of criminal process issued by a judicial officer, 
when there is jurisdiction and the process is not otherwise void. 
Ibid, 


5. In an indictment for cheating by false pretences where the de- 
fendant, for value obtained, delivered cotton to the prosecutrix 
falsely representing it to be of the grade of “good middling ;”’ 
Held, that it is not an indictable offence, for in such case the rule 
of caveat emptor applies. State v. Young, 268. 


See JURISDICTION, 1], 3. 
MASTER AND SERVANT, 6. 
OFFICE AND OFFICER, 3. 
TOWNS AND CITIEs, 1, 2, 3, 5, 8. 
TRIAL, 2. 


INJUNCTION. 

Where the granting of aa injunction can work harm to neither 
party and a refusal to grant it will probably subject one of the 
parties to further litigation, cost and trouble, the injunction 
should be granted until the hearing ; Therefore, when it is alleged 
in the complaint that the defendants’ testator occupied a fiduci- 
ary relation to the plaintiffs and invested their money in certain 
real estate (which allegation the answer denies) and no settlement 
of accounts has been had between the plaintiffs and such fiduci- 
ary ; J/eld, that the defendants should be restrained until the 
hearing from selling such real estate for assets. McCorkle vy. 
Brem, 407. 


See Bonn, 7. 
PRACTICE, 4 
TOWNS AND CITIES, 11. 


JSOINDER OF ACTIONS. 
1. A claim for the recovery of real estate which has been sold under 
decree of a Court of Equity cannot be joined in the same action 
with a claim against the Clerk and Master for the purchase 

money. Brown vy, Coble. 391. 

2. A cause of action founded on a tort cannot be joined with one 
founded on contract ; but where a cause of action founded on a 
conversion of personal property was joined with other causes 
of action founded on contract; Held, not to be error; that the 
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plaintiff might waive the tort and sue on the implied con- 
tract. Logan v. Wallis, 416. 


3. A cause of action against one on a joint contract as a partner may 
be joined with a cause of action against such partner individual- 
ly. Ibid, 


4. Causes of action which may be joined must affect all the parties 
to the action; Therefore, when a complete determination ofa 
cause of action joined with others requires parties not necessary 
to the other causes of action; Held, to be demurrable. bid. 


JUDICIAL SALE. 
See PRACTICE, 12, 13. 
MORTGAGE, 6. 


JURISDICTION, 


1. The Superior Courts have exclusive jurisdiction of misdemeanors; 
where the punishment is not limited to a fine not exceeding fifty 
dollars, or imprisonment not exceeding one month, Town of 
Washington v. Hammond, 33 


2. The Courts of Justices of the Peace have exclusive original juris- 
diction (under § 4. ch. 81, Laws 1868-"9) of the offence of neglect 
of duty by overseers of the Western Turnpike Road, Sfate v. 
Styles, 156. 


3. The Superior Courts have exclusive jurisdiction of the offence of 
larceny of growingcrops. (Bat. Rev. ch, 32§20.) State v. Gra- 
ham, 195. 


See JUSTICES OF THE PEACE, ]. 
LANDLORD AND TENANT, 3. 
TOWNS AND CITIES, 3, 4, 5, 6. 


JURORS. 


1, The statutory requirement that a tales juror shail be a freeholder. 
does not apply to the original panel. State v. Wincroft, 38. 


2. The finding of the Court below, as to whether a challenged juror 
has paid his taxes, is final and cannot be reviewed in this Court. 
Ibid. 


3. Whether there are one or more plaintiffs or defendants, only four 
peremptory challenges to the jury on either side are allowable. 
Bryan v. Harrison, 360. 
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4. A County is not liable for the board of a jury in a capital case 
during the pendency of the trial. Young v. Com’rs. of Bun- 
combe, 316. 


See Practice, 17. 


JUSTICES OF THE PEACE. 

1, Justices of the Peace have no jurisdiction of actions founded in 

tort. Nance v. C. C. Railway Co. 9. 

The facts found on a trial in a Justice’s Court where the judg- 

ment is for $25 or less, are conclusive upon an appeal to the Su- 

perior Court. London v. Headen, 72. 

8. In such case the Justice should not include in the record sent up 
a statement of the evidence, unless there were exceptions to its 
admission in his Court. bid. 

4, In an action in a Justice’s Court for a penalty, it is sufficient if 
the warrant states the amount due and how claimed, Jbid. 


oo 


See LANDLORD AND TENANT, 4. 


JUDGE'S CHARGE. 

1. Inacharge toa jury, where there is no allegation that the em- 
phasis, tone or manner of the Judge impressed his words with 
any other than their recognized signification ; Held, not to be er- 
ror. State v. Butner, 118. 

2. It is the duty of a jury to reconcile conflicting testimony, if pos- 
sible; Therefore, where in the Court below the evidence conflicted 
and His Honor in his charge assumed the falsity of the evidence 
of a witness for the defence and directed the jury to inquire only 
if such witness had sworn falsely; Held, to be error. State v. 
Brown, 222. 

3. When His Honor below, in his charge to the jury, singles out a 
witness (there being others testifying to the same matter) and 
tells the jury that if they believe the evidence of such witness, 
then, &c., Held to be error. Jackson v. Com’rs. of Greene, 282. 


A, A Judge should not state to the jury his estimate of a witness or 
how he appearstohim; Therefore, when a witness was intro- 
duced for the purpose of impeaching a former witness and the 
Judge told the jury that the former was ‘‘a man of high charac- 
ter in his profession and appears to be a man of culture’’ and 
said nothing concerning the latter; Held to beerror. Crutch- 
Jieldv. R. & D. R. R. Co, 820, 

-5. Where a prayer for instructions te the jury is distinct, the re- 
sponse of the Court should be equally distinct; Therefore, 
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where counsel asked the Court to charge ‘‘that when there is a 
conflict of testimony between witnesses of equal respectability, 
one of whom isa party in interest and the other not, the jury 
have the right to consider the question of interest in deciding 
upon the credibility of the witnesses,’’ and the Court in response 
told the jury that they had a right to consider all the circum- 
stances attending the examination of the witnesses on the trial 
and to weigh their testimony accordingly ; Held to be error. 
Hill vy. Sprinkle, 353. 

6. Where the plaintiff testified on the trial below and introduced 
evidence of good character, and the defendant asked His Honor 
to charge the jury that they were not bound to believe the plain- 
tiffin passing upon the issue, which His Honor refused and 
charged the jury that ‘“‘they were not bound to believe anybody,” 
and added “that when men, who have proved a good character 
before the jury, testify, the presumption is that they will not lie 
&e.”’ Held not to be error, Belo v. Com’rs, of Forsythe, 289. 


See Practice, 16, 


JUDGE’S DISCRETION, 
See PRACTICE, 24. 


JUDGMENT. 

1, Before the adoption of the Code of Civil Procedure, the levy of a 
senior execution on land did not prevent a levy and sale under a 
junior execution and a purchaser at such sale obtained a good 
title. The Code has constituted a docketed judgment a lien on 
the real property of the judgment debtor, and a purchaser at a 
sale under a junior docketed judgment acquires the estate sub- 
ject to the lien of any prior docketed judgment. Sharpe v. Wil- 
liams, 87. 

2. A judgment obtained before the adoption of the Code, if docket- 
ed within a reasonable time thereafter, acquired a lien upon the 
real estate of the judgment debtor. Such judgments were not 
prejudiced by the adoption of the Code, bid. 

3. Where the defendants were in the town in which a Court was in 
session, at which a judgment was rendered against them, and did 
not communicate the nature of their defence to their counsel or 
file an answer ; Held, that they were guilty of inexcusable neg- 
lect and not entitled to have the judgment vacated under C. C. 
P.§ 133. Sluder v. Rollins, 271. 


4, In an application to vacate a judgment, the burden is on the ap- 
plicant to show a proper ground. Jdid. 
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5. Where a debtor whose real estate is encumbered with a judgment 
lien sells a portion of it, a judgment creditor who has a lien upon 
the whole land is compelled to exhaust the unsold portion for the 
satisfaction of his judgment before resorting to that which has 
been sold. Jackson v. Sloan, 306, 


6. This however is not to be done when it trenches upon the rights 
or operates to the prejudice of such judgment creditor. Jbid. 


1 
. 


So where A obtained judgment against two partners and under 
execution issued thereon certain real estate (alleged to be the 
property of the partners, which allegation was not sufficiently 
denied in the answer) was sold by the Sheriff who held the pro- 
ceeds of sale ; Held, in an action by B (who had purchased from 
the partners certain other real estate on which the lien of A’s 
judgment rested) to restrain A from selling under his execution 
the land purchased by plaintiff, that A should be restrained from 
selling until an account could be taken of the fund in the hands 
of the Sheriff and a distribution made of the same, so as to as- 
certain whether or not A’s judgment would be satisfied there- 
from Ibid. 


8. The practice of granting judgment non obstante veredicto is very 
restricted and is confined to cases where a plea confesses a cause 
of action and the matter relied upon in avoidance is insufficient. 
Moye v. Petway, 327. 

See PARTIES, 2. 
PRACTICE, 18, 23. 
TOWNS AND CITIES, 11. 


LANDLORD AND TENANT. 


1. Ina proceeding before a Justice of the Peace under the Landlord 
and Tenant Act, (Laws 1868-69, ch. 156,) a defendant who does 
not deny having entered as the tenant of the plaintiff, is estopped 
from setting up a superior title existing at the date of the lease 
or subsequently acquired froma third person. Heyer v. Beatty, 
28. 


Where A rented land from B without any agreement as to the 
rent to be paid; J/eld, that A was a tenant and entitled to the 
whele crop until a division. Foster v. Penry, 131. 


vo 


3. In an action by B to recover the rent, when neither the sum de- 
manded nor the amount ascertained to be due, exceeds two hun- 
dred dollars; Held, that the Superior Court has no jurisdiction. 
Ibid. 


4, Upon an appeal from a Justice’s Court, in an action under the 
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Landlord and Tenant Act, when a third person claiming as land- 
lord of the defendant has been made a party defendant in the 
Superior Court, and the appeal is dismissed as to the tenant de- 
fendant, no writ of possession can issue from the Justice’s Court 
until the determination of the controversy between the plaintiff 
and interpleading defendant. Rollins v. Henry, 269. 


See Action TO RECOVER Lanp, 15. 


LAPPAGE. 


See Action TO RECOVER LAND, 12. 


LARCENY, 


1. When ona trial for larceny, it was in evidence that the prosecu- 
tor had money, that the defendant knew he had it, that they 
were drinking together and were on the road together at night, 
that the prosecutor was drunk and unconscious and the defend- 
ant had an opporturity of handling his person, and that the de- 
fendant had no money on that night but had some on the follow- 
img day; Held, that the evidence was sufficient to warrant the 
jury in returning a verdict of guilty. State v. Wilson, 120. 


i 
. 


Where on a trial for larceny there was a conflict of testimony as 
to whether the article alleged to be stolen was a ‘‘calf’’ skin or 
a “kip’’ skin; Held, that His Honor properly left the disputed 
question to the jury and their verdict settled the same. Sfate 
v. Campbell, 261. 


3. But in an indictment for larceny when the article stolen is do- 
scribed as a ‘‘calf’’ skin and is proven on the trial to be a “kip” 
skin; Held, to be no variance between the allegation and the 
proof. Ibid. 


See JURISDICTION, 3. 


LARCENY OF GROWING CROPS. 
See JURISDICTION, 3. 


LEASE, 
See PuRCHASER, 4. 


LEGACY. 
See WIL18, 3. 
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LIEN. 

1. The lien created by a levy made under execution prior to the 
adoption of the Constitution of 1868, is lost by a failure to take 
out a ven. ex. and the issuing of an alias fi. fa. after the Consti- 
tution went into effect. James v. West, 290. 

See JuDGMENT, 5, 6. 


LIMITATIONS, 


1. To take a case out of the operation of the statute of limitations, 
the promise to pay or the acknowledgment of the debt must be 
made to the creditor himself. Parker v. Shuford, 219. 

A tender of depreciated currency will not prevent the operation 

of the statute. J bid. 

3. An acknowledgment of a debt, barred by the statute of limita- 
tions, in the following language, viz: ‘‘l owe A a considerable 
sum, $1,000 or $1,200, and I reckon more, and I want it paid. A 
is not uneasy about it,”’ is not sufficient to take the case out of 
the operation of the statute. Faison v. Bowden, 425, 

4. An acknowledgment or promise in order to take the case out of 
the operation of the statute of limitations, must be made to the 
creditor himself. Ibid. 


vo 


MANDAMUS. 
See PRACTICE, 3. 


MARRIAGE. 

1. A marriage, solemnized in a State whose laws permit such mar- 
riage, between a negro and a white person domiciled in such 
f tate, is valid in this State. State v. Ross, 242. 

2. The domicil of the husband becomes that also of the wife upon 
marriage. Jbid, 

3. A marriage, solemnized in a State whose laws permit such mar- 
riage, between a negro and a white person domiciled in this State 
and who leave it for the purpose of evading its laws and with in- 
tent to return, is not valid in this State. State v. Kennedy, 251. 


Fee PRACTICE, 12. 


MASTER AND SERVANT. 
1, A master may be liable to a servant for injuries received in his 
service from the negligence of the master. Hardyv. C. C. Rail- 
way Co. 5. 
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2. Also, for injuries received from the negligence of a fellow servant, 
if the master was negligent in selecting a bad one. bid. 


8. Also, for injuries received from bad machinery negligently selec- 
ted by him. did, 


4. Heis not liable to a servant for injuries received from the negli- 
gence of a fellow servant in the same employment. Ibid. 


5. The provisions of Bat. Rev. ch. 70, § 1, are confined to the enti- 
cing of servants by indenture or by contract in writing. State 
v. Rice, 194. 


6. It is no offence at common law to entice an infant from the ser- 
vice of his parent. Ibid. 


7 A master is liable for an injury to a servant resulting from the 
negligence of a fellow servant if the master contributes to the 
negligence. Crutchfieldv. R. & D. R. R. Co, 320. 


8. Itis the duty of a servant to notify his master when anything is 
out of order in his peculiar department and if he neglects to do 
so and continues in his employment and is injured, he cannot re- 
cover damages of the master. bid. 


MILLS. 
See EVIDENCE, 12. 


MORTGAGE. 


1. A mortgagee with a power of sale is a trustee, first, to secure the 
payment of the mortgage debt, and second, for the mortgagor as 
to the excess. Kornegay v. Spicer, 95. 


2. This power is to be watched with great jealousy, and when there 
is any unfairness, such as complicated accounts, &c., or any sug- 
gestion of oppression, such as usury, &c., the mortgagee will be 
enjoined from selling until the balance due is ascertained and all 
equities between the parties declared. Ibid. 


3. Amortgagee who purchases at a sale made by himself under a 
power of sale in the mortgage deed, does not acquire an absolute 
estate. Such asale doesnotalter the relation existing between 
the parties. Whitehead v. Hellen, 99. 


4, A mortgage ofa stock of merchandise, containing the provision 
that the mortgagor is to remain in possession and continue to sell 
the goods, approaches the verge of being on its face fraudulent in 
law, but is not so. Cheatham vy, Hawkins, 335. 


5. Insuch case the mortgage affords the strongest possible ground of 
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presumptive fraud and the burden of disproving the fraud is upor 
the party claiming under the mortgage. Ibid. 

6. Powers of sale in mortgage deeds are looked upon by the Courts 
with extreme jealousy and whenever there is a controversy be- 
tween the parties as to the amount due or other complicatien, the 
Court will require the foreclosure to be made under judicial di- 
rection and after all controverted matters have been adjusted and 
the balance due fixed. Mosby v. Hodge, 387. 


See VENDOR AND VENDEE, 1. 2. 


MUNICIPAL BONDS. 
See Bonns, 2, 3, 4, 5, 6, 7. 


MUNICIPAL CORPORATIONS, 


See STATUTE, 5. 
TOWNS AND CITIES. 


MURDER. 


Words, however grievous. are not sufficient provocation to reduce 
the crime of murder to manslaughter. State v. Carter, 20. 


See TRIAL, 2, 


NEGLECT. 
See JUDGMENT, 3. 


NEGLIGENCE. 


1. One who attempts to crossa swollen stream, the bridge over it 
being out of repair, when it is apparent that the stream is swollen 
and dangerous to cross, is guilty of contributory negligence and 
in case of injury cannot recover damages of the County for failure 
to repair the bridge. Jackson vy. Com’rs. of Greene, 282. 


2. The fact that such bridge was down and out of repair for some 
time after the injury to the plaintiff is not evidence of negligence 
on the part ofthe County. Ibid. 


3. Itis the duty ofa Rail Road Company to provide a sufficient 
number of brakes upon a train to stop it within a reasonable time 
and distance, and a failure to do so is negligence. Forbes v. A. 
& N.C. R. R. Co, 454. 


4. Ifone wantonly or carelessly drives stock upon the track of a rail 
road he is guilty of contributory negligence, and if the stock is 
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injured, cannot recover in an action against the Rail Road Com- 
pany. bid. 


See MASTER AND SERVANT, I, 2, 3, 4, 7, 8. 


NEGOTIABLE INSTRUMENTS. 


1. A certificate of deposit, when expressed in negotiable words, is 
negotiable and subject to the same rules that control other nego- 
tiable paper. Johnson v. Henderson, 227. 


2. Toconstitute a negotiable instrument, the promise must be to 
pay in money; Therefore, where a certificate ofdeposit given to 
A and payable ‘‘in current funds,’ came to B by several endorse- 
ments ; Held, in an action by B against an intermediate endor- 
ser, that B was not entitled torecover. Ibid. 


8. In such case B stands in the shoes of A, and his only remedy is 
against the person who issued the certificate. Jbid. 


See Bonn, 2, 3, 4, 5, 6. 
EVIDENCE, 9, 10, 11. 


NEW TRIAL. 
See PRACTICE, 11. 


OFFICE AND OFFICER. 


1, The provisions of Chapter 111, § 25, Battle's Revisal, prescribing 
a penalty of $25 against any person who is duly elected or ap- 
pointed Town Constable and who refuses to qualify, &c., are not 
in conflict with Art. I., § 17, of the Constitution. London v. 
Headen, 72. 


2. The salaries of the officers and the pay of the employees of the 
State are not subject to any judicial process at the instance of 
creditors. Swepson vy. Turner, 115, 


8. One who professes to be the incumbent of an office and performs 
the duties of the same is estopped from denying the legality of 
his appointment; Therefore, where in an indictment for failure 
to keep a publicroad in repair it was proven by parol evidence 
that the defendant professed to be overseer of the road and had 
in all respects acted as such; Held, to be unnecessary to show 
his appointment by the Court record. State v. Long, 254. 


ee INDICTMENT, 4, 5. 
PRACTICE, 4. 














OFFICIAL BOND. 


See CLERK OF SUPERIOR Court, 1, 2. 


OVERSEER OF ROAD, 


Fee OFFICE AND OFFICER, 3. 


PARDON. 


See CONVICTION. 


PARENT AND CHILD. 


See ADVANCEMENT, 1, 2, 3, 4. 
EVIDENCE, 4. 
WITNEss, |. 


PARTIES. 


1. When in an action for the recovery of real estate, both the plain- 
tiff and a third party claim to be the landlord of the defendant, 
the latter has a right upon affidavit to be let in as a party defen- 
dant to the action. Rollins v. Rollins, 264, 


2. In such case if a judgment by default is taken against the tenant, 
no writ of possession can issue until the determination of the 
controversy between the plaintiff and the interpleading defen- 
dant. Ibid. 


3. If such application to be made a party is denied, the applicant is 
a ‘“‘party aggrieved”’ for all the purposes of an appeal, under § 
299, C.C. PP. Lbid. 


4. In an action for the recovery of real estate, a third person who 
claims title paramount and adverse both to plaintiff and defen- 
dant, should not be permitted under §§ 61 and 65, C. C. P, to make 
himself a party to the action. Colgrove vy. Koonce. 363. 


5. Where an action is brought by a guardian upon the bond of a 
former guardian, to which bond the plaintiff guardian is surety, 
it is necessary that the wards of the plaintiff shall be made parties 
plaintiff and a prochein ami appointed to protect their interests. 
Wilson vy. Houston, 375. 


6. An action upon a note executed to a deceased person during his 
life-time for land sold by him, should be brought in the name of 
his personal representative. Blankenship vy. Hunt, 377, 
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No one can prosecute or defend an action except in person or by 
an attorney authorized by some writing. Phebe vy. Black, 379. 


~T1 


8. But a cestui que trust in prosecuting an action for his equitable 
property is entitled to make his trustee a party and avail himself 
of the legal estate in such trustee. Ibid. 


9. Ifsuch trustee voluntarily makes himself a party plaintiff to sus- 
tain some interest of his own, no one can represent him without 
authority in writing and he must give a prosecution bond. If 
however he is made a party plaintiff by his cestui que trust, with- 
out his consent, no authority from him to prosecute is necessary 
and no prosecution bond can be required of him. Ibid. 


A Court has no power to permit a cestui que trust to make his 
trustee a party plaintiff without his consent, except upon notice 
to him and an adjudication that he is a trustee. Ibid. 


10. 


See CoUNTY COMMISSIONERS, 3. 
PRACTICE, 9. 


PARTITION. 
1. The Courts have no power to order a sale of land for partition, 
when one of the defendants interested therein is tenant by the 
curtesy and objects to the sale. Parks y. Siler, 191. 


2. Under the provisions of ch. 41, Laws 1851-"2, the former County 
Court of Granville had authority to order the sale of land for 
partition. Allen vy, Chappell, 287. 


3. When the record of the Court in such case shows no order of 

sale, but a report of sale, a new sale ordered and confirmed and 

a deed made to the purchaser, it sufficiently appears that such 
sale was made by order of the Court. Ibid. 


PARTNERSHIP. 

1. Ina general partnership, the dealings of each partner with third 
persons, in any manner legitimate to the business, are binding 
on the partnership. Johnson, Clark & Co. v. Bernheim, 139. 

2. Ina special partnership, the power of each partner, in regard to 
dealings with third persons who have notice of the terms, is spe- 
cial. Ifhowever the terms are violated and the transaction enures 
to the benefit of the partnership, the partnership is liable. Jbid. 


See ARREST AND BAIL, 3. 
JOINDER OF ACTION, 3. 
JUDGMENT, 7. 
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PLEADING. 


1, An answer which sets out ‘that no allegation of the complaint is 
true”’ is insufficient. It is necessary that the defendant shall 
separately answer each allegation of the complaint, by a general 
denial either of the whole allegation (mot the whole complaint) or 
by a specific denial of some selected and specific part of the alle- 
gation. Heyer v. Beatty, 28. 


2., Amendments to pleadings which further justice, speed the trial 
of controversies or prevent unnecessary circuity of action and un- 
necessary expense, should be liberally allowed on proper terms. 
Com'rs. of Alamance y. Blair, 136. 


3. Where the Court below allowed a defendant to plead his discharge 
in bankruptcy at Fall Term, 1875, which discharge was granted 
May 2lst, 1869; Held not to be error. Falkner vy. Hunt, 202. 

See SPECIAL PROCEEDING, 2. (24,7 on 2 a 9. ot at 
Usury, 2. 


Apta tLeon-e ol IGaneduot i Tad : v, 
POSSESSION. P 


See TRUSTS AND TRUS1IEES, 2, 3. 


‘- 


POWER OF SALE. 
See MORTGAGE, 1, 2, 3, 6. 


PRACTICE. 
1. Where no specific time Is designated for compliance with an or- 
der of this Court, it will always, before any ulterior proceedings 


are allowed, fix atime certain, ator upon which the order shall 
beobeyed, Faircloth vy. Isler, 49. 


2. Itis contrary to the rules and course of this Court, without a 
special order, to issuea certiffeate of any opinion or judgment in 
term time. Jbid. 


+ 
—_ 
. 


When a mandamus is granted to compel a re-canvass ofelection 
returns by a Board of County Commissioners; Held, not to be er- 
ror to grant at the same time an order restraining the persons de- 
clared elected upon the first canvass from exercising the duties of 
their offices. Moore v. Jones, 188. 


4. Uponthe granting of an order restraining certain persons from ex- 
ercising the duties of certain county offices to which they had been 
declared elected by the Board of County Commissioners ; Held, 
not to be error to require from the plaintiffs a bond for costs, 
damages, &c. Moore v. Jones, 189. 


Or Sw Les coli 
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1). 


1}. 


12, 


14, 


When the record of a case brought up on appeal to this Court is 
imperfect, the case will be remanded to the Court below. Brad- 
ley v. Jones, 204. 


It is error for a Court to submit a question to the jury upon 
which there is no evidence, State v. Brown, 222 


A defendant in a criminal action, who introduces a witness in his 
behalf, does not vouch for his truthfulness and it is no evidence 
of the defendant's guilt if such witness swear falsely. bid. 


Facts brought out in a cross-examination of such witness for the 
purpose of impeaching him can have that effect only and cannot 
have the further effect of substantive evidence of the defendant's 
guilt. Jbid. 


In an action against several defendants whose liability is joint 
and whose interest in the action is identical, the defendants will 
not be permitted to sever in their defence. Vou Glahu v. De- 


Rossett, 292. 


A demurrer, which in order to sustain itself invekes the aid ofa 
fact not appearing upon the complaint must be overruled, Jbid. 


The terms of § 236, C. C. P. do not include all the grounds upon 
which a Court may grant a new trial, but are additional to the 
grounds mentioned in § 133, C.C. P. Therefore, when th» Court 
below refused to continue an action on account of the absence of 
a material witness for the defendant and after judgment in favor 
of the plaintiff granted the defendant a new trial on account of 
the absence of such witness; eld, not to be error. Quincey v. 
Perkins, 295. 

Where in contemplation of marriage, A conveyed land to B, his 
intended wife, for life with remainder to her children by such 
marriage ; and afterwards judgments were obtained against A ; 
and thereafter A conveyed all his remaining interest in the lind 
in trust to secure a debt ; and afterwards A and B died without 
cuildren and a petition was filed by the Administrator of A to 
sell the land for assets; Jidd, that the Administrator should 
make the sale and pay the purchase money into Court, to bedis- 
tributed undcr the order ofthe Court. Wannix v. Thrie, 299. 


Under Bat. Rev. ch. 45,§ 71, every interest in real estate, wheth- 
er legal or equitable, is subject to sale by an Administrator for 
assets. /bid, 


Only such equit vble interests in land as are authorized by the Act 
of 1812, can be s»ld under execution, Jhid. 














18. 


19. 


~I 
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An action upon a feigned issue, brought by appeal to this Cour; 
will be dismissed. Blake v. Askew, 325. 


A general exception to the whole instruction of the Court below 
must be overruled if any part of it is right. Bryan v. Harrison, 
360. 

Whether there are one or more plaintiffs or defendants, only four 
peremptory challenges to the jury on either side are allowable. 
Ibid. 

Where a fact has been decided in a Court of Record, neither of 
the parties shall be allowed to call it in question and have it tried 
over again, as long as the judgment stands unreversed ; T’here- 
fore, in an action against the defendant to recover possession of a 
tract of land which had been allotted to her as dower in an action 
theretofore had between herself and the plaintiffs herein; Held, 
that the plaintiffs were estopped by the judgment in the former 
action. Gay v. Stancell, 369. 


It does not require an order of Court to authorize the bona fide 
receipt of money by a Clerk and Master upon a bond before its 
maturity, given for the purchase of land at a sale under decree of 
Court which has been duly confirmed, Brown vy. Coble, 391. 


After the payment of the purchase money for land sold under de- 
cree of Court an order of Court is not necessary to enable the 
Master to make a valid deed to the purchaser. In such case, 
however, the Master and purchaser take upon themselves the risk 
of determining that the case is one in which such an order would 
be fit and proper. bid. 


Where in an action against three defendants for goods alleged to 
have been sold and delivered to two of them at the request of the 
third, which action is tried before a referee who does not find any 
fact fixing a liability on the third defendant, but reports that 
plaintiff should have judgment against the defendant ; Held, that 
the plaintiff is not entitled to judgment against the third defend- 
ant. Allen v. McMinn, 395. 


Where a jury upon an issue of forgery find a verdict in favor of 
the defendant, the circumstances upon which the plaintiff relied 
in that issue cannot have the force to estop the defendant from 
claiming under the instrument. Johnson v. Woody, 397. 


Where judgment was rendered against the defendantin a Justice's 
Court from which he appealed to the Superior Court, where judg- 
ment was again rendered against him, he making no defence to 
the action, and more than one year after the docketing of the 
judgment, the Judge of the Superior Court set the same aside and 


35 
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ordered the case to be re-opened on the ground that defendant 
had had no notice of the judgment; Held, to be error. McDan- 
iel v. Watkins, 399. 

24. The exercise of the discretionary power of the Court below in re- 
gard to security for costs is not subject to review in this Court.° 
Adams v. Reeves, 412. 


25. A Court has no power to order a sale of land for the purpose of 
converting it into other property where it is limited in contingent 
remainder. Justice v. Guion, 442. 


See ACTION TO RECOVER LAND, 1, 2, 15. 
AMENDMENT, 1, 2, 3. 
ARBITRATION AND AWARD, I, 2, 3. 
ARREST AND Balt, 1, 2. 
ATTACHMENT, 1, 2. 
Bonn, 7. 
CLAIM AND DELIVERY, 1. 
Costs, 1, 2. 
EXECUTORS AND ADMINISTRATORS, 3, 4. 
INJUNCTION, 1. 
JOINDER OF ACTION, 1, 2, 3, 4. 
JUDGE'S CHARGE, 1, 2, 3, 4, 5. 
JUDGMENT, 1, 2, 3, 4, 7,8. 
JUSTICES OF THE PEACE, 2, 3, 4. 
LANDLORD AND TENANT, 4, 7, 8. 
PARTIES, 
PARTITION, 1, 3. 
SPECIAL PROCEEDING, 1. 
TOWNS AND CITIES, 11, 12. 
TRIAL, 1, 2. 
VERDICT, 1 


. 
. 


PROCESS. 


1. The entry by aSheriff upon a ven. ex. of J. G. Moore, $120,” 
coupled with the fact that afterwards a deed was made to A as 
assignee of Moore, and with other evidence tending to show that 
there was a sale and that Moore was the purchaser, and that 
thereafterSthe defendant in the ven. ex. acknowledged under his 
hand and seal that a sale had been made, constitutes a sufficient 
return, Maynard vy. Moore, 158. 


2. Insuch case it is immaterial that.the ven. ex. varied from the 
judgment in being for aless amount. Jbid. 

3, A levy on land endorsed by a Sheriff upon a fi. fa. which he re- 
tained in his hands until after its return day, is invalid. oid. 
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See ATTACHMENT, |. 
EXECUTION, 


PUBLICATION. 


Eee ATTACHMENT, 1. 


PURCHASER. 


1. 


One who claims against a prior donee or creditor as a purchaser 
for value, must prove a fair consideration, not up to the full val- 
ue, but a price paid which does not cause surprise or warrant a 
suspicion of fraud or contrivance on the part of the purchaser. 
Worthy v. Caddell, 82. 


Where A procures his land to be sold under execution with intent 
to defraud his creditors, and B purchases it at a grossly inade- 
quate price without knowledge of the fraudulent contrivance of 
A, he is not a bonz file purchaser for valuable consideration. 
Ibid. 


Where A, with intent to defraud his creditors, furnished money 
to his daughters (being indebted to them at the time) with which 
to purchase his land at execution sale, they not being parties to 
his fraudulent purpose and not buying for his use, and the daugh- 
ters purchased the land for a fair value ; Held, that the daugh- 
ters obtained a good title. Sharpe v. Williams, 87. 


Where a party seeking relief against an innocent purchaser fur 
value without notice, is in default, the loss must fall upon him ; 

Therefore, where the plaintiff executed a lease for a term of 
years for the consideration of $25, when the intention and agree- 
ment of the parties thereto was that the consideration should be 
825 per annum and the error occurred through the inadvertance 
of the draftsman, and afterwards the lease was assigned to an in- 
nocent purchaser for value without notice ; Z/e/d, that as to such 
purchaser the plaintiffwas not entitled to have the lease corrected. 
Henry v. Smith, 311. 


See PRACTICE, 19, 20. 


RAILROAD COMPANIES. 


Sce GRANT, 1. 
MASTER AND SERVANT, 1, 2, 3, 4, 7, 8. 
NEGLIGENCE, 3, 4. 
PTATUTE, 1, 2. 
TAXATION, 1, 2, 


es 
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1. Carnal knowledge of a married woman, obtained by fraud in per- 
sonating her husband, does not amount to rape; Therefore, 
where B was indicted for an assault with intent to commit rape 
on a married woman, and the Court charged the jury, that, if he 
intended to have connection with her by /ravd in personating 
her husband, he was guilty ; Held to be error. State v. Brooks, 1. 


2. An indictment for an assault with intent to commit a rape (under 
Bat. Rev. ch. 32, § 5) is supported by proof of an assault with in- 
tent to unlawfully and carnally know and abuse a female child 
under ten years of age. State v. Johnston, 209. 


8. In such case, it is sufficient to show that the defendant attempted 
to do the act, 7. e. to carnally know and abuse the child. Ibid. 


RECORDS. 
See AMENDMENT, 1, 2, 3. 


REFERENCE. 


See Costs, 1. 
PRACTICE, 21. 


REGISTRATION. 
See DEED, 2. 


REPEAL OF STATUTE. 
See CONTRACT, 7. 


RESALE. 
See EXECUTION SALE, 1. 


SALARY. 
See OFFICE AND OFFICER, 2. 


SALE OF LAND. 


See CONTRACT, 5. 
PARTITION, 1. 
PRACTICE, 19, 20, 25. 


SALE FOR TAXES, 


1, The ‘‘minimum”’ price at a sale for taxes under the U. S, Revee 
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nue Laws, is the least price which, in the opinion of the Collec- 
tor, the property ought fairly to bring. Sharpe v. Williams, 87. 


** SCALE.” 
See CONTRACT, 9. 


SHERIFF. 
See EXECUTION SALE, 1. 


SLANDER. 
1. Words falsely spoken, charging one with an infamous offence or 
with an infectious disease or impeaching his trade or profession, 
are per se actionable. Pegram vy. Stoltz, 349. 


to 
. 


Where the words spoken do not on their face import such degra- 
dation, the plaintiff in order to recover must aver some special 
damage and must show by proof that he has in fact sustained a 
loss, Jbid. 


3. If at the time of the alleged slanderous words, the person con- 
cerning whom they are spoken is not liable to an mfamous 
punishment by reason of the offence charged, the words are not 
per se actionable ; Therefore, when the defendant in 1870 said of 
the plaintiff that he had sworn falsely in 1867 before the Board of 
Registrars of Davidson County, then acting under the provisions 
of the Act of Congress, entitled ‘tan Act to provide for the more 
efficient government of the rebel States’? which Act ceased to 
operate in this State before 1870. Held, that the plaintiff, no 
special damage being alleged, could not recover. bid. 


SPECIAL COURTS. 
See TOWNS AND CITIES, 7, 


SPECIAL PROCEEDING. 
1. A special proceeding by a creditor against an administrator or 
executor for an account, must be by summons and complaint in 
the first instance. Any other creditor coming in, need not file a 
complaint unless his claim is denied, but such claim must be 
verified unless it is a judgment or some writing signed by the de- 
ceased. Isler v. Murphy, 52. 

2. Where in such proceeding the plaintiff filed memoranda of the 
evidences of debt but no complaint, and the defendant answered 
and thereupon the plaintiff replied; Held, that the pleadings were 
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irregular and the Court below committed no error in remanding 
the cause to the Clerk in order that the plaintiff might file a com- 
plaint. Ibid. 


See Costs, 2. 
PRACTICE,*12, 13. 


STATE, CLAIM AGAINST. 
See CONTRACT, 7. 


STATE, EMPLOYEE OF. 
See OFFICE AND OFFICER, 2. 


STATUTE. 

1. The provisions of Ch. 236, Laws 1874-"5, which enacts *‘that all 
dividends heretofore declared or which shall hereafter be declared 
by any corporation, company or association, whether chartered 
or not, which shall not be recovered or claimed by suit by the 
parties entitled thereto for five years after the same were or shall 
be declared, shall be paid by the corporations, &c., to the Trus- 
tees of the University,’’ are in conflict with article 1X, § 6, of the 
Constitution. University v. N. C. R. R. Co., 103. 

2. The word ‘‘dividend”’ as used in that section of the Constituticn 
is synonymous with “distributive shares” and is used as a con- 
vertible term meaning the same thing, viz: “dividends or dis- 
tributive shares of the estates of deceased persons.” Jbid. 


8. Although a statute may be unconstitutional in part and constitu- 
tional in part, yet where only one object is aimed at and the same 
is unconstitutional and all the provisions are contributory to it 
and would not have been enacted but for the main object, the 
whole statute is void. Darby y. City of Wilmington, 133. 

4, Therefore, where the plaintiff acted as registrar of voters prelimi- 
nary to an election held under Ch. 43, Private Laws 1874-5, “An 
Act to amend the Charter of the City of Wilmington,” which 
Act is unconstitutional, he cannot recover the value of his ser- 
vices in an action against the city. did. 


It is competent for the Legislature by a retrospective statute to 
validate an irregular or defective execution of a power by the au- 
thorities of a municipal corporation acting under a former statute, 
where no contract is impaired and the rights of third persons are 
not injuriously affected. Belov. Com'rs of Forsythe, 489, 


See CONTRACT, 7. 
DRAINING LAND, 1, 











ov 














TOWNS AND CITIES, 7, 8. 


STATUTE OF LIMITATIONS. 
See LIMITATIONS. 


SUPREME COURT. 
See PRACTICE, 1, 2, 5, 15. 


SURETY AND PRINCIPAL. 


1. Ifacreditor agree with his principal debtor in such manner that 
he is bound by the agreement to postpone the day of payment, 
the surety is thereby discharged from all liability. Scott v. 
Harris, 205. 

2. In such case it is immaterial that the agreement for forbearance 
is usurious. bid. 


TAXATION. 


1, Where the Board of Trustees of a Township meet the County 
Commissioners in joint session, at the request of the party inter- 
ested, and assess property for taxation and make a verbal report 
of the same to the Commissioners; J/e/d, that the assessment 
was properly made. Com’rs. of Union vy. C. C. Railway Co. 


123. . 
Where the law prescribes that ‘‘all the real estate held by the a 
North Carolina Railroad Company for right of way, for station 

places of whatever kind and for workshop location, shall be ex- 

empt from taxation, &c ;’’ Held, that such exemption covers only 

such real estate as is actually held and used for the purposes ex- 
pressed. R. §& D. R. R. Co. v. Com'rs, of Alamance, 212. 


3. A tax levied professedly and improperly for one purpose can be 
collected and applied to any other legitimate purpose. Long v. 
Com’rs. of Richmond, 273. 

4. County Commissioners have no power to assess additional taxes 
for previous years upon land on a subsequent increased valuation, 
after the taxes for such previous years have been paid, Sudderth 
v. Brittain, 458. 

5. The understatement of the area of a tract of land by the person 
listing it for taxation even if it be fraudulent, does not warrant 
the County Commissioners in going back and levying taxes upon 
the difference between the listed and actual area, after the pay- 
ment of the taxes originally levied. Jbid, 


te 
° 
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See CouNTY COMMISSIONERS, 5, 6. 
SALE FOR TAXES, 1. 
TOWNS AND CI1TEs, 11, 13, 14. 


TENANT AND TENANCY. 
See LANDLORD AND TENANT. 


TENDER. 
See LIMITATIONS, 2. 


TORT. 
fee JUSTICES OF THE PEACE, 1. 


TOWNS AND CITIES. 


1, The violation of a Town ordinance, even in the presence of a pos 
liceman, does not necessarily give him a right to arrest the offen- 
der. State v. Belk, 10. 


2. In such cases, if the policeman is not known to be an officer, re- 
sistance without the use of excessive violence is justifiable. bid. 


3. The Superior Court has no original jurisdiction to try indictments 
for violation of town ordinances, and the Act of 1871, Chapter 
195, dees not confer jurisdiction. State v. White, 15. 


4. Town authorities have the power to execute the police laws adop- 
ted for the government thereof. did. 


5. In an indictment for misdemeanor for violating a town ordinance, 
which affixes a penalty of ten dollars fine or ten days imprison- 
ment ; Held, that the Superior Court has no jurisdiction. State 
v. Threadgill, 17. 


6. An amended town charter of 1874, which recites that there wasa 
charter of 1825, is no evidence of the powers granted in the first 
charter. Ibid. 

7%. The Act of the General Assembly, (Laws 1871-'72, ch. 195,) es- 
tablishing Special Courts in cities and towns, is constitutional. 
Town of Washington v. Hammond, 33. 





8. Municipal ordinances and by-laws must be in harmony with the 
general laws of the State, and whenever they come in conflict 
with such general laws, must give away. Therefore, where an 
act is a criminal offence indictable in the Superior Courts, an or- 
dinance of a city or town, making such act a criminal offence 
punishable by fine or imprisonment, is void. Ibid. 
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9. The expense of extending streets is of the class of necessary ex- 
penses of a City or Town, of which the corporate authorities are 
the sole judges. Young v. Town of Tend rson, 420. 


10. Under the provisions of the charter of the Town of Henderson 
(Private Laws, 1868-9, ch. 79, $ 22.) the Town can incur no 
debt without the authority of the General Assembly previously 
obtained. Jbid. 

11, A judgment regularly obtained against a Municipal Corporation 
can not be impeached in an action brought by citizens and tax- 
payers to restrain the Corporation from collecting a tax levied to 
pay the judgment, there being no suggestion of fraud. Jbid. 

12. In such case the plaintiffs should have interpleaded in the origi- 
nal proceedings and alleged the want of authority in the Corpo- 
ration to contract the debt, upon which judgment was obtained. 
Ibid. 


3. While the Cons/fitution fixes no limit to the amount of taxation 


_— 


which a City or Town may impose, it does require that the rate 
of taxation shall be uniform on a// property and that the propor- 
tion fixed between the tax on property and on polls shall be ob- 
served, Ibid. 

14. A tax levied by a town onthe 24th May, 1876, ‘‘on each $100 of 
merchandise purchased for twelve months prior to the Ist May, 
1876°° is retroactive and forbidden by Art. 1, § 32, of the Con- 
stitution. bid. 








TOWN ORDINANCES. 


See TowNS AND CITIES. 


TRIAL. 

1. In criminal trials nothing shall be done to the prejudice of the de- 
fendant without his presence ; though the rule may be relaxed in 
trials for misdemeanors, by the consent of the defendant. State 
v. Epps, 55. 

2. Ina trial for murder, where the jury fail to agree and the Judge 
continued the term of the court from Saturday of the second 
week to the following Monday, when a verdict was rendered ; 
Held, not to be error, State v. Taylor, 64. . 

3. The provisions of ch. 33, § 108, of Battle’s Revisal, are not in 
conflict with Article IV, sec. 12 of the Constition. bid, 


See VERDICT, 1. 
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TRUSTS AND TRU TEES: 

1, Where A, by arrangement between them, bought B's land at ex- 
ecution sale and took the title to himself agreeing that he would 
reconvey to B upon payment of the amount of his bid and alsoa 
certain debt due to A as guardian: and afterwards B makes a 
payment to A andis induced by misrepresentation and fraud on 
the part of A, to take A’s bond to make title to the land to B's 
wife on payment of 8500; HHe//, that the relation. of trustee and 
cestui que trust was established by the original agreement and 
the latter bargain was void, and tha! B was entitled to an account 
to ascertain what balance ifany was due to A. Vesfal v. Sloan, 
127. 

A grantee of a trustee who holds only the legal title to land 
stands in the shoes of the trustee. Stith v. Lookabill, 465. 
In anaction by such grantee against the person entitled to the 
equitable estate who is in possession, for the recovery of the land; 
Held, that the plaintiff is not entitled to recover. Jbid, 
Where a Bank, in whose hands isa trust fund, participates with 
the trustee in a misapplication of the fund; //el/, that the Bank 
is liable to the cestué que trust for any loss thereby incurred. 
Bank of Greensboro v. Clapp, 482. 
See BANKs, 4, 5. 
PARTIES, 8, 9 10. 
VEND. R AND VENDEE, 2. 


UNIVERSITY. 
See STATUTE, I, 2. 


USURY. 


1. An agreement to pay interest upon a note ‘tat the rate of six per 


cent. perannum to be compounded annually” renders the con- 
tract usurious. Cox v. Brookshire, 314. 
In the trial of an actionwhen the defendant pleads usury it is in- 
competent to prove that the plaintiff has theretofore been sued 
for the penalty prescribed in the statute against usury. /hidd. 
See CONTRACT, 8. 
SURETY AND PRINCIPAL, 1, 2. 


VARIANCE, 
See LARCENY, 3. 
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VENDOR AND VENDEE. 
1. 


VEN. EX. 


See Process, 1, 2. 


VERDICT. 


See PRaAcrice, 22. 


WARRANTY. 


WILLS. 


INDEX. 


The interest it, real estate ofa vendee under a contract of sale, is 
an equitable estate and capable of assignment or mortgage. 
Bank of Greensboro v. Clapp, {sv 

When the vendee has conveyed such interest by deed of trust and 
also by a posterior mortgage, the mortgagee has an equity to be 
re-imbursed such portion of the purchase money unpaid by the 
vendee as he may pay to perfect the legal title to the premises, 
Ibid. 






» 


The verdict of a jury must be recorded substantially as rendered, 
State v. Wineroft, 38, 
Oo) 


-“<# 


- 


The measure of damages in an action for breach of a covenant for 
quiet enjoyment, is the amount of the purchase money. When 
nothing is paid as the price of the land, the damages are nominal. 
West v. West, 45. 

Therefore, where A purchased land from B and borrowed part of 
the purchase money from C who took a deed with general war- 
ranty from B in trust to secure ‘he payment of the sum loaned 
A; and thereafter A paid the same to C and took from him a 
deed with general warranty ; and afterwards A is evicted by title 
paramount and brings an action against C for damages; //el//. 
that A is entitled to recover only nominal damages. /hid/, 


Where A dies leaving a last willand testament, appointing Band 


C his Executors, ‘with discretionary powers to settle my estate 


as they judge best for the interests of my heirs at law ;** J/e/:/, 
that the Executors have no power to sell the lands of the testa- 
tor. Skinner v. Wood, 109. 

To confer a power to sell land under a will, plain and express 
words are necessary ; or the power must be implied by the impo- 
sition of duties on the Executor, which cannot be performed ex- 


cept by asale. /béd. 



















INDEX. 


Where a testator by will gave to certain persons pecuniary lega- 
cies out of an ascertained fund, and gave the residue of the fund 





to another and it became necessary to apply a portion of the fund 
te the payment of debts ; Z/e//, that all the legacies should abate 
ratably. Alsop v. Bowers, 168. 


WITNESS. 
1. The mother of a child, her husband the alleged father being dead, 
is & competent witness upon the question of legitimacy. Warliek 
v. White, 175, 


In a trial for fornication and adultery, a former defendant as to 


whom a xolle prosequi has been entered is a competent witness 


against the other defendant. State v. Phipps, 203. 
A witness in a criminal action has no claim upon the County, 
until the liability of the County for the costs is passed upon by 
the Court. Young v. Com'rs of Buncombe, 316. 
See ATTACHMENT, 3. 
JUDGE'S CHARGE, 3, 4, 6. 
PRACTICE, 7, 8. 

















